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Thus, we construe the statute at issue so as
to give it “a sensible and practical over-all
construction, which is consistent with and
furthers its scheme and purpose and which
harmonizes all its interlocking provisions”
(Matter of Long v. Adirondack Park Agency,
76 N.Y.2d 416, 420, 559 N.Y.S.2d 941, 559
N.E.2d 635).

[2] The purpose of former Vehicle and
Traffic Law § 510(2)(b)(v) was “[t]o continue
State eligibility for the full amount of federal
highway funds” by complying with 23 USC
§ 159 (Governor’s. Program. Bill Mem, 1993
Legis.Ann., at 408-409; see, Governor’'s Mem
approving L.1993, ch 533, 1993 N.Y.Leg-
is.Ann,, at 2904). Under 23 USC § 159, the
Federal government enacted legislation to
withhold Federal highway funds from any
State that has not enacted “a law that re-
quires in all circumstances, or requires in the
absence of compelling circumstances war-
ranting an exception” ‘the revocation, or sus-
pension-of at least 6 months, of the driver’s
license of any individual who is convicted of
“any drug offense” (23 USC
§ 159[a][3J[AIGIII] ). “Drug offense” is de-
fined, inter alia, as any criminal offense
whiceh prosecribes “the possession, *.* * sale,
transfer, or the attempt or conspiracy io
possess, * * * sell, or transfer any substance
the possession of which is prohibited under
the Controlled Substances Aect” (23 USC
§ 159[¢c][2][A]). = Therefore, the defendant’s
admission that he conspired to possess co-
caine was a “drug offense” which warranted
suspension of his driver’s license.
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Real estate broker brought action to re-
cover brokerage commission stemming from
unclosed transaction. The' Supreme Court,
Nassau County, Collins, J., granted broker’s
motion for summary judgment. Seller ap-
pealed.  The Supreme Court, Appellate Divi-
sion, held that genuine issue of material fact
as to whether broker actually procured buyer
who was ready, willing, and able to perform
according to dictates of purchase memoran-
dum and ensuing proposed sales contract
precluded summary judgment.

Reversed, order vacated, and motion de-
nied.

Bracken, J.P., filed dissenting opinion in
which Balletta, J., concurred.
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“To recover real estate brokerage fees
stemming from unclosed transaction, plaintiff
must establish that he or she has procured
prospect’ who has reached agreement with
seller on essential terms and is ready, will-
ing, and able to perform:

2. Judg’ment &=181(18)

Genuine issue of material fact as to
whether real estate broker actually procured
buyer who was. ready,: willing, and- able to
perform. according : to- dictates: of purchase
memorandum, prepared by buyer’s broker,
and ensuing proposed sales contract preclud-
ed summary judgment in, favor of. broker: in
action against, seller for real estate brokerage
commission stemming from unclosed transac-
tion. -TERJES VI & Sl
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Carole A. Burns & Associates, Mineola
(Elliott C. Winograd and Paul Robertson, of
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Before BRACKEN, J.P., and
BALLETTA, PIZZUTO, HART and
GOLDSTEIN,.JJ.

MEMORANDUM BY THE COURT.

In an action to recover a real estate bro-
kerage commission, ther defendant appeals
from a judgment of the Supreme Court, Nas-
san. County- (Collins, J.), entered April 12,
1994; upon an order dated March 2, 1994,
granting the plaintiff's motion.for summary
judgment, which.is in favor of the plaintiff
and against him in the principal sum of $32,-
500. - .

ORDERED that the judgment is reversed,
on the law, with costs, the order dated March
2, 1994, is vacated, and' the plaintiff's motion
for summary judgment is denied.

In May 1992 the defendant Robert Hag-
gerty engaged the services of the plaintiff
Agawam Realty, Ltd. (hereinafter. Agawam),
a real estate broker, in an effort to procure a
purchaser for his home located in Southamp-
ton, New York. Later the same month, Lin-
da Hangen, a principal of Agawam, showed
the premises to Denis and Jeannene Chau-
druc. - The Chaudrues subsequently had the
premises inspected by ‘an engineer, by
LILCO, a heating man, and a plumber. On
June 24, 1992, Hangen orally extended .to
Haggerty an $825,000 offer from the Chau-
drues. According to Hangen, Haggerty ac-
cepted the Chaudrues’ ‘offer. On the same
date, Hangen'faxed a  Purchase. Memoran-
dum to Haggerty. This Purchase Memoran-
dum, inter alia: (1) identified the premises,
(2) identified the parties, their attorneys, and
the broker, (3) recited the purchase price of
$825,000, (4) specified that no binder” was
received, (5) specified that'the purchase price
was subject: to a '$32,500 brokerage fee, (6)
specified a'10% down payment upon the:sign-
ing of the contract, (7) recited a mortgage
contingency of $600,000 at the prevailing rate
to be obtained within 45 days of signing of
the - contract;‘ and " (8)¥stated" “CLOSING:
September 1992". v st B
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After receiving the Purchase Memoran-
dum, Haggerty contacted his attorney and
instructed her to prepare a contract, based
upon the terms of the memo, and send it to
the Chaudrues. The resultant six page Con-
tract of Sale was received by the Chaudrucs’
attorneys on July 1, 1992, just prior to the
Fourth of July weekend. Meanwhile, by
June 29, 1992, the Chaudrucs were advised
by the bank to which they had applied that
they would be approved for a mortgage.

On or about July 7, 1992, Haggerty was
informed that another purchaser, produced
by ‘a different real estate broker, wanted to
purchase the premises for $853,000, Le., $28,-
000 more than the Chaudrucs had offered.

According to Hangen,-on July 8, 1992,
Haggerty called her and asked if Mr. Chau-
druc was “serious”. Hangen replied, “of
course he is,” and Haggerty said “Okay, I'm
just checking”. However, according to Hag-
gerty, July 8, 1992, “was the time that (he]
concluded that the Chaudrues were an iffy
proposition”. - When asked what brought him.
to that conclusion, Haggerty replied:

“Because' I had told. [Hangen] that I had
another—that-I~was entertaining another
offer and ‘I thought that should have lit a
fire under them. * * * But when we
called [the Chaudrucs’-attorney], * * * we
were told well, we'll get around to this
contract sometime next week, and I said
this is untenable™.

On July 9, 1992, Haggerty informed Han-
gen that he was selling the premises to the
second purchaser. On the same date, Hag-
gerty instructed his attorney to ask for the
return of the subject contract.

On July 10, Mr. Chaudruc informed Hag-
gerty that he [Chaudruc] wished to proceed
with the sale and was sending a $10,000
binder. Haggerty acknowledged that Mr.
Chaudruc had offered the~$10,000 binder.
However, Haggerty rejected it because in his
words, “I thought that was just confirmation
of the fact that, at best, he was a reluctant
suitor”. Significantly, Haggerty explained
that if Mr. Chaudruc had wired the 10%
down- payment specified in the contract of
sale, the parties’ deal would have gone: for-
ward. ;
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On July 12, Haggerty and the new pur-
chaser executed a purchase contract.

In a decision and order dated March 2,
1994, Justice Collins granted the plaintiff’s
motion for summary judgment. The court
rejected Haggerty’s various arguments, find-
ing that: “There is no question of fact that
pursuant to an oral agreement with [Hagger-
tyl, [the] plaintiff broker obtained a buyer
ready, willing and-able to purchase the de-
fendant’s property at the price and on the
terms agreed to by [Haggerty]”, and that
“the only reason title did not close herein
after defendant prepared a contract and sent
it to the buyer’s attorney is the fact that
defendant saw an opportunity to obtain more
money for his property”. We reverse.

[1,2]- It is axiomatic that to recover real
estate brokerage fees stemming from an un-
closed transaction, the plaintiff “must estab-
lish that he. or she has procured a prospect
who has reached agreement with the seller
on essential terms and is ready, willing and
able to perform” (Wykagyl Agency v. Roths-
child, 100 A.D.2d 934, 935, 474 N.Y.S.2d 811).
In this case; given the Chaudrues’ delay in
entering into the subject contract of sale and
tendering the requisite- 10% down payment,
we find that’ there exist. material issues of
fact regarding whether Agawam Realty acti-
ally procured a buyer who was ready, willing,
and able to perform according to the dictates
of the purchase memorandum, prepared by
its broker, and the ensuing proposed sales
contract.  To this end, the dispositive issue
will be whether the Chaudrues were provided
a, reasonable amount of time to sign the
subject. contract and tender the down pay-
ment.

PIZZUTO, HART and GOLDSTEIN, JJ.,
coneur.

BRACKEN, J.P., dissents, and votes to
affirm the judgment appealed from, with the
following memorandum in which
BALLETTA, J., concurs.

As noted in the memorandum decision of
my - colleagues: in' the - majority, on- July: 1,
19922 formal ‘contract was-received- by, the
attorneys for-thes buyers whor had 'previously
been procured by the plaintiff real. estate

broker. This contract incorporated all of the
terms previously agreed to in a Purchase
Memorandum: Some eight days later, the
defendant had subjectively, and most conve-
niently (at least for himself) decided that
these buyers were an “iffy proposition”. My
colleagues in the majority hold that the plain-
tiff real estate broker will be deprived of its
right to a commission in the event that the
trier of fact ultimately concludes that the
defendant’s subjective doubts about. the buy-
ers’ willingness to complete the. transaction
were objectively justified in light of this eight
day delay in the signing of the formal con-
tract. Hence, the dispositive issue, and ap-
parently the only issue of fact which. pre-
cludes the award of summary judgment, is
said to be whether the buyers “were provid-
ed a reasonable amount of time to sign the
subject contract and tender the down pay-
ment”. 1 cannot agree with this analysis.

As a general rule, “to be entitled-to a real
estate commission, a broker must show that
he brought the-parties together at mutually
acceptable (terms within -the period of his
employment” (Bashant v. Spinella, 67 A.D2d
1100, 415 N.Y.S.2d 146; citing, Bereswill.v.
Yablon, 6 N.Y.2d 301, 306, 189 N.Y.S.2d 661,
160 N.E2d 531; Saum v Capital Realty
Corp., 268 N.Y. 335, 197 N.E. 303; Sibbald v.
Bethlehem Iron Co.,. 83 N.Y. 378, see also,
Spalt v. Lager Assocs, 177 A.D2d 879, 57
N.Y.S2d 906; Gabrielli v. Cornazzani, 135
A.D.2d 340, 525 N.Y.S2d 71). The plaintiff
in the present case had indubitably done just
that prior to the defendant’s preparation of
the formal contract. The defendant and the
prospective buyers procured by the plaintiff
had undoubtedly agreed to all the essential
terms of the transaction. My colleagues in
the majority suggest that the subsequent
doubts subjectively, and more importantly,
mistakenly entertained by the .defendant
with respect to the buyers’ ability and will-
ingness to perform are sufficient to warrant
denial of summary judgment.to the plaintiff,
and hold, further, that if objectively Justified,
these doubts will ultimately warrant Judg-
ment in favor of the defendant. - ‘

~ I'find no authontrforthe—propomnon that,
orice a broker’s commission has been earned,
the right to that commission-is forfeited sim-
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ply because the broker’s principal mistaken-
ly concludes that the prospective buyer is no
longer able or willing to proceed with the
agreed-upon transaction. Even if this were
the rule, it is obvious—and the majority
holds as much—that such a mistaken belief
would have to be reasonable under all the
circumstaneces. 1 cannot agree with the ma-
jority’s proposition that there is an issue of
fact as to whether the defendant’s belief that
the prospective buyers herein were no longer
willing* or able to proceed was or was not
reasonable.

The only objective circumstance identified
by the majority as a factor which might have
justified the defendant’s mistaken conclusion
respecting the'prospective buyers’ intent to
proceed is the eight day delay noted above.
However, if this delay of a few days had in
fact generated sincere doubts in the mind of
the defendant concerning the buyers" contin-
ued ability to- perform, such doubts should
have been dispelled when the buyers’ attor-
neys told the defendant that the execution of
the contract was imminent: - If the inability
of the buyers’ attorneys to review and secure
execution of the contract within a week were
for some reason insufficient, the defendant
could easily have said so.

In sum, I conclude that no rational trier of
fact could find that the defendant’s purported
doubts about the buyers’ willingness to pro-
ceed were objectively justified. As a matter
of law, these supposed doubts, even assuming
they were sincere, were unreasonable and
capricious. A principal may not defeat a
broker’s right to a commission by refusing to
complete the contract for reasons that are
capricious, unreasonable, or in bad faith (see,
e.g, Linda M. Kirk Assocs.”v. McDonald
Equities, 155 A.D2d 281, 547 N.Y.S.2d 44;
Douglas L. Elliman & Co. v. Lantzounis, 30
Mise.2d 550, 216 N.Y.S2d 793, affd 14
AD2d 872, 222 N.Y.S2d 683 11 N.Y.
Jur2nd, Brokers § 124). For these reasons,
I agree with the Supreme Court that the
plaintiff is entitled fo summary judgment,
and I thérefore vote to-affirm.
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Defendant was convicted of attempted
robbery by the Supreme Court, Kings Coun-
ty, Greenberg, J., and he appealed. The
Supreme Court, Appellate Division, held that
defendant’s right to “effective assistance of
counsel” was violated when, on defendant’s
motion to withdraw guilty plea based on his
attorney’s’ alleged’ ineffective assistance, his
trial" attorney essentially’ became witness

Remitted:

Criminal Law €=641.13(5), 1181.5(6)

Defendant’s right to “effective assistance
of counsel” was violated when,-on motion to
withdraw guilty plea based on his attorney’s
alleged ineffective assistance, defendant’s tri-
al. counsel- essentially became' a - witness
against him by enumerating things' he had
done on' defendant’s behalf to- provide him
with quality representation and controverting
defendant’s ' testimony that attorney had
pressured him into pleading guilty; case had
to be remitted to trial court for hearing on
defendant’s -motion to withdraw plea, at
which he would be represented by different
counsel. U.S.C.A. Const.Amend. 6.
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